














Decisions...Decisgions...Decisions...

MRS. SMITH vs.
DR. X and
HOSPITAL

In 1998, Mrs. Smith came to attorney
Greg Barnhart for help. In June of 1997,
Mrs. Smith, a 78-year-old widow, con-
sulted Dr. X, an anesthesiologist, for pur-
She had

been involved in an automobile accident

poses of pain management.

approximately 30 years ago. Despite two
surgeries performed years ago, she con-
tinued to have a deterioring lumbar spi-
nal condition and continued to experience
chronic back pain. She was, however,
able to live independently and attend to
all of her own personal needs. Prior to June
1997, her pain level had elevated to the
point where she required constant use of
narcotic medication to remain functional.
Her continuing use of narcotics to control
the pain became a concern for her. It was
suggested that she consider surgical
placement of an intrathecal morphine
pump so that pain relieving medication
could be delivered directly to the nerve
roots, thereby relieving the pain and
avoiding the expense and side effects of
oral narcotics. In order to determine if
she would have a positive result from the
localized delivery of morphine, an exter-
nal pump was inserted on a trial basis.
Mrs. Smith received excellent pain relief
and consented to the surgery to insert the

pump internally.

Mrs. Smith drove herself to the hospital
on the date of surgery. She walked into
the hospital, but never walked again. She
was cleared for surgery and was appro-
priately anesthetized. As the surgeon at-
tempted to place the pump, his attempts
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to properly place it were visualized un-
der fluoroscopy, requiring the injection
of a radiopaque dye into the spinal col-
umn. The dye that was injected in this
case, however, was inappropriate for in-
trathecal injection. The injection of this
dye into Mrs. Smith's spinal cord caused
an ionic reaction with the cells of the spi-
nal cord and resulted in significant nerve
damage to the lumbar area of the cord,
an injury called Cauda Equina Syndrome.
Paralysis of the lower extremities and loss
of bowel and bladder control was the ul-
timate outcome for Mrs. Smith. Since the
morphine pump was improperly inserted,
Mrs. Smith continues to experience
chronic back pain just as she had prior to
the surgery. Mrs. Smith's overall health
also began to decline after the botched

procedure.

Discovery in the case revealed that the sur-
geon failed to follow the appropriate pro-
tocols in operating room procedure. He
failed in calling for the appropriate solu-
tion, failed in visualizing the bottle con-
taining the dye solution, failed to confirm
that the solution was the correct solution
ordered, and failed to actually watch the
surgical nurse draw the solution or pour it
into another container or beaker before in-
jecting it. The surgeon testified that while
he had recognized the inappropriate so-
lution in the surgical suite prior to the be-
ginning of the operation, he had ordered
the nurses to remove it. It should be noted
that this operation was Dr. X's first at this
hospital.

Despite a hard-fought defense by the hos-
pital and the surgeon regarding negli-
gence and the causation of Mrs. Smith's
injuries, Greg Barnhart negotiated a
settlement in the amount of $595,000 at
a mediation conference prior to the tes-

timony of expert witnesses. M

SMITH vs. CAREY

On March 18, 1995, Dana Smith trav-
eled from his home in Gainesville to at-
tend his sister's wedding in nearby Sat-
ellite Beach. He was a groomsman in
the wedding, which required him to
wear a tuxedo. After the wedding and
reception, Mr. Smith and a friend de-
cided to take a taxi to a nearby night-
club. Mr. Smith decided to stay at the
club after his friend left later that
evening. Mr. Smith's motel was two
miles away, and he decided to walk

home at the end of the evening.

As he walked down A1A, wearing his
black tuxedo in an unlit area, he was
struck from behind and killed by a car
driven by a physicist from Alabama work-
ing in the area on a short term assign-
ment. Atautopsy, it was determined that
Mr. Smith's blood alcohol content was
more than three times the legal limit for

drivers in the State of Florida.

The driver of the car testified that he
thought he hit a bird or some other ani-
mal and continued driving down the
road a significant distance before stop-
ping. The driver stated that he never
left the roadway and there were no wit-
nesses to offer testimony as to Mr.
Smith's location. Mr. Smith's black suit
made him very difficult to see in the
dimly lit area. Additionally, there was
ample room for Mr. Smith to walk be-

side the paved roadway.

Despite all these difficulties, attorney
William Norton was able to settle this
case at mediation for $425,000. The
bulk of the money will be placed in an
annuity to provide for Mr. Smith's young
son, Tyler, well into his adulthood. ®

“The best way fo win an argument
Is to begin by being right.”
-- Jill Ruckelshaus

member, LL.S. Commission
on Civil Rights, 1981



KLUCKER vs. MERCADO

James Klucker and his wife had moved to
Florida after Mr. Klucker's long career of
military service. Mr. Klucker landed a job
with a large defense contractor, and the
couple happily settled into their new lives.

Unfortunately, Mr. Klucker began to ex-
perience chest pains on Jan. 29, 1995,
He was admitted to Holmes Regional
Medical Center, where he showed signs
of coronary artery disease. He was dis-
charged from Holmes Regional Medical
Center on Jan. 31, 1995, under the care
of his general practitioner, Eddie Mercado,
M.D., and scheduled for a stress test.

On Feb. 9, 1995, a cardiac stress test was
positive for stress induced cardiac angina.
These results were immediately transmit-
ted to Dr. Mercado's office. However,
medical records confirmed that Mr.
Klucker was not seen by Dr. Mercado until
Feb. 20. At that time, Dr. Mercado noted
the findings and referred Mr. Klucker to a
cardiologist. Mr. Klucker saw a cardiolo-
gist on Feb. 24, 1995, who immediately
recognized the severity of Mr. Klucker's
condition and scheduled an invasive car-
diac procedure to be performed as soon
as possible. Unfortunately, Mr. Klucker
died of a massive heart attack shortly af-
ter leaving the cardiologist's office.

Attorney William Norton filed suit on be-
half of Mr. Klucker's family and immedi-
ately set the deposition of Dr. Mercado
to find out why he was so lax in his treat-
ment of a man who clearly needed acute
care. During the deposition, Mr. Norton
uncovered the existence of office notes
for Feb. 16, 1995, which were not re-
flected in the record. During that time,
Mr. Klucker came into the office clearly
exhibiting signs of angina for which he
should have been immediately hospital-
ized. Instead, Dr. Mercado prescribed a
medication for indigestion and sent Mr.
Klucker home. Dr. Mercado was not able
to give a credible explanation for the ex-
istence of the unproduced record.

Attorney William Norton filed a demand
for policy limits of $1 million which were
tendered shortly thereafter. ®

NEWBORN BECOMES BLIND
WHILE UNDER THE CARE OF
PEDIATRICIANS IN TWO
SEPARATE HOSPITALS

Baby Girl was born premature on March
25, 1995, in South Georgia after 25-
weeks gestation. Baby Girl was airlifted
to Central Florida where she was a pa-
tient in the neonatal intensive care unit
for two months. Baby Girl was then
transferred back to South Georgia to a
local hospital under the care and treat-
ment of her pediatrician. While a pa-
tient in the neonatal intensive care unit
in Central Florida, Baby Girl was not
evaluated for retinopathy of prematurity,
nor was she evaluated for that condition
while a patient in the local hospital in
South Georgla.

After discharge from the South Georgia
hospital, Baby Girl remained under the
care and treatment of her pediatrician.
In November 1995, Baby Girl was diag-
nosed as having bilateral retinal detach-

ments due to retinopathy of prematu-
rity. Retinopathy of prematurity is a
disease that occurs in premature in-
fants and affects the blood vessels of
the developing retina.

Premature infants such as Baby Girl,
need to be evaluated at 6-weeks of age
and then re-evaluated. Treatment for
retinopathy of prematurity includes
cryotherapy (ice treatments) and laser
treatment. If the retinopathy is not
treated, the blood vessels develop in
such a way as to detach the retinas

causing blindness.

Baby Girl was diagnosed as being blind
in both eyes in November 1995, and no
remedial treatment was available to her.

During the pendency of this case, a pe-
diatric ophthalmologist and pediatrician
were prepared to testify that both the
local pediatrician and the physicians at
the Central Florida hospital were negli-
gent in not evaluating Baby Girl for ret-
inopathy of prematurity. A nationally rec-
ognized neuropsychiatrist in North Caro-
lina was employed to orchestrate a
multi-disciplinary evaluation consisting
of a pediatric psychologist, pediatrician
experienced in the needs of blind chil-
dren, language therapist, physical thera-
pist, and occupational therapist. The
neuropsychiatrist prepared a life plan
which detailed Baby Girl's future needs
in terms of educational requirements,
therapeutic needs on a social and emo-
tional basis, as well as the impact of
blindness on her future employability.

Attorneys Chris Searcy and David White
were prepared to try this case in South
Georgia. However, after mediation, the
case was settled. Baby Girl will be finan-
cially secure for the rest of her life, al-
though, she will remain blind with no hope
of visual improvement. In addition to set-
tling with the treating pediatrician in South
Georgia, a settlement was also reached
with the Central Florida hospital. ®
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PERSONAL INJURY
AUTOMOBILE ACCIDENTS
MEDICAL MALPRACTICE

On July 1, Floridians who would like information about a particular

medical doctor, chiropractor or podiatrist, will be able to receive

WRONGFUL DEATH information through the worldwide web. The internet site (internet
AIRLINE 8. RAILROAD address will be assigned on July 1) will include the names of 56,000
DISASTER

COMMERCIAL LITIGATION medical practitioners throughout the state. Information about the

SECURITIES LITIGATION doctors will include their education, years of practice, board certifi-

cation, any types of disciplinary actions and malpractice claims

NIGHT 8. WEEKEND AVAILABILITY greater than $5,000.

1-800-780-8607 In March, the Florida Department of Health mailed questionnaires

to 56,000 medical practitioners throughout the state. To date, ap-

EN ESPANOL: proximately 40,000 have filled out and returned the questionnaire.
1-800-220-70006 The 16,000 remaining practitioners who do not respond to the ques-
tionnaire can be fined $50 a day. ®

Floridians who currently wish to receive information about a
particular medical doctor can call
(850) 488-0595.
After July I, they will be able to receive more detailed information
by calling (850) 410-3359 or visiting the website.
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Eﬂen E Br‘andt

Ellen F. Brandt has been named
an Associate with Searcy
Denney Scarola Barnhart &
Shipley, P.A. Ms. Brandt works
primarily with Jack Scarola,
assisting him in his extensive

commercial litigation practice,
in state and federal courts. Former New Jersey Senator Bill Bradley attended a luncheon hosted by our firm to

discuss his plans to run for President of the United States in 2000. (Pictured L-R
Jack Scarola, John Shipley, Bill Bradley, Chris Searcy, Chris Speed and Bill King)
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INSURANCE AND YOU

Sol)ering’ Facts and Figures
About Driving In Florida

W 115 people die every day in motor vehicle crashes (as many as a
DC-9 crash). That's an average of a fatality every 12 1/2 minutes.

M Traffic crashes are the leading cause of death for persons 5-27 years
of age.

B Males are two times more likely than females to die in car crashes,
and seven times more likely than children.

B Motorcyclists are about 16 times as likely to die in crashes than

occupants of cars.
B Almost one in three traffic fatalities are alcohol-related.

H In 1997, Friday was the most popular day of the week for motor vehicle
crashes to occur; Sunday was the least popular. Saturdays had the high-
est number of fatalities. The most popular time of day to have a crash
was 5:00 p.m., and most fatalities occurred around 6:00 p.m.

M Florida law requires the operator of a motor vehicle to carry only two
forms of insurance coverage -- Personal Injury Protection (PIP) and
property damage liability. PIP pays for accident-related medical ex-
penses for the policyholder. Property damage liability pays for dam-
age to property caused by the operator of the car. Bodily injury liabil-
ity, which pays for injuries to people caused by the insured vehicle, is
not a required coverage, nor is uninsured motorist. Most states re-
quire vehicle owners to carry uninsured motorist coverage, but Florida

isn't one of them.

Bl On average, about 1 in 5 non-commercial vehicles on the road in

Florida is uninsured.

Bl Itis estimated that over 650 people per day are added to the popu-

lation of Florida. That means more cars, more traffic, and more

collisions.
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Punitive Damages --
The Cost of Corporate Irresponsibility
(continued from page five)

defendant needed to be punished for its conduct and, most
importantly, as an example to all other corporations in order
to discourage similar conduct in the future. It would be im-
possible to calculate how many lives have been saved, how
many seriously injured have been spared, as the result of
manufacturers' and corporations' fear of punitive damages.

Whenever the discussion of punitive damage awards comes
up, many people first think of the spilled coffee case, but
few of them know how substantially the appellate court re-
duced that verdict on review. Even fewer are aware of the
testimony relating to the prior knowledge of the danger to

injury versus the consideration to profit which was consid-
ered by the corporate defendant even before the plaintiff
ultimately suffered third degree burns.

The unfortunate result of the legislature’s rewards to corpora-
tions is that no multi-million, or multi-billion dollar corpora-
tion will have much fear of a $2 million limit on punitive dam-
ages. When those executives sit in previously smoke filled
rooms now, they will be able to weigh the cost of doing the
right thing against the cost of being punished for sacrificing
lives for the sake of the bottom line. When they are faced
with correcting a problem at the cost of a billion dollars or
gambling on the final cost of human lives, they win and every-
one loses. You see, corporations do not have any mothers,
daughters, sisters, wives, or other loved ones to care about.
They have only the counting house. B

Legal Aid Society of

Palm Beach County, inc.

Jack and Anita Scarola hosted a "Gift Gathering
Gala” in their home for the Legal Aid Society. The
gifts were used for an auction during the Society’'s
Pro Bono Recognition Evening at the Kravis Center
in West Palm Beach.

Shown in the photo are Jack and Anita Scarola who
are co-chairs of the event.

The Legal Aid Sodiety is a non-profit organization offer-
ing free legal services to the poor, disabled, elderly and
youth living in Palm Beach County. The Legal Aid Soci-
ety provides legal services to more than 7,000 yearly.
Formed in 1949, the Legal Aid Society provides legal
counsel to society's most vulnerable individuals and
works to ensure justice in the community. ™

Taking... [ 1172¢ 10 {(dre

The Arc (formerly the Association for Retarded Citi-
zens) of Palm Beach County recently held their annual
meeting to honor supporters of the organization and
showcase the accomplishments of children and adults
whom they serve.

Senator Tom Rossin was recognized as The Arc's "Legis-
lator of the Year" for the work he has done with children
and adults who have special needs.

The Arc is a private, non-profit organization celebrating
over forty years of service to children and adults in Palm
Beach County who have developmental disabilities.

Shown in the photo: L-R Lance Block, President of the
Board of Directors of the Arc and partner at Searcy Denney
Scarola Barnhart &. Shipley with Sen. Tom Rossin. ¥
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International Academy of Trial Lawyers

From March 24-28, 1999, more than 100 members
of the International Academy of Trial Lawyers (I.A.T.L.)
conducted their annual meeting at the Four Seasons
Resort in Palm Beach. The LA.T.L. is an elite group of
attorneys who possess an exceptional degree in trial
and appellate practice. Limited to 500 Fellows from
the United States and representing more than 30 coun-
tries worldwide, members must promote the best in-
terests of the legal profession and exhibit qualities of
excellent character and absolute integrity. Members
must be invited to become part of this prestigious
group of attorneys. In 1987, attorney Chris Searcy of
the law firm of Searcy Denney Scarola Barnhart &
Shipley, was admitted into membership.

During the annual meeting, three keynote speakers
were invited to speak on Friday, March 26. They in-
cluded Stephens Jones, an attorney from Enid, Okla.,
who represented Timothy James McVeigh during the

Oklahoma City bombing case; Don Wright, Pulitzer
Prize winning political cartoonist from The Palm
Beach Post in West Palm Beach; and Bill Bradley,
presidential hopeful (year 2000), former United
States Senator from New Jersey (1978 - 1997), and
professional basketball player with the New York
Nicks (1967 - 1977). Jones shared personal and
professional insights about his involvement with
the Oklahoma bombing; Wright offered reflections
and comment on how attorneys and the media can
create positive images; and Bradley spoke about
his hopes to win the race for President in Novem-
ber 2000.

Following the meeting, members gathered at the
home of Chris and Priscilla Searcy in North Palm
Beach, for a "Swing Back to the 1940's," party, com-
plete with a swing band, dancers and vintage auto-

mobiles representative of that era, ®

M T Y

[ 7Sfebhen Jones,
Oldahoma Attorney

Political Cartoonist

Bill Bradley,
Presidential Candidate
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Visit Our Website at: www.searcylaw.com

Information about =5

Searcy Denney Scarola S Wi WEARE

Barnhart & Shipley, P.A., =T e News

and breaking legal news f“““ BEEASIE
can be found on our
website. Your feedback
and recommendations . B Hamia mpmem?iphmm inpersonal injury, medical relpeactice, motor vehicle, aidline, railroad,
are appreciated. Please
e-mail us today.

LEGAL Lmrs
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Seavcy Denney Scavola Bamhart & Shipley, P.A., tris] lawyers in West Palm Beach

EEFANDL commerecial, and product lishiliy cases.

Taking.....Time to Care
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Befoin you decide, ask us 12 send you full willten 5
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